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D ear C h a irm an  P ow ell, C h a irm an  M c W illiam s, C o m p tro lle r  O tting , C h a irm an  G ian ca rlo, and  
C h a irm an  C layton:

T h e  L o an  S ynd ica tions and  T rad in g  A sso c ia tio n  (" L S T A ")1 app rec ia tes  the  o p p ortun ity  
to p ro v id e  co m m en ts  to  the  A g en c ies  2 in  resp o n se  to  q uestions p o sed  in  the p ro p o sed  ru le ,

1 T he L S T A  is a no t-fo r-p ro fit trade associa tion  that is m ade u p  o f  a b road  and d iverse m em bersh ip  involved  in the 
o rig ination , syndication , and trad ing  o f  com m ercia l loans. T he 435  m em bers o f  the L S T A  include com m ercia l 
banks, investm en t banks, b roker-deale rs , hedge funds, m utua l funds, in su rance com panies, fund  m anagers, and o ther 
institu tional lenders, as w ell as service p rov iders  and vendors. T he L S T A  undertakes a w ide varie ty  o f  activ ities to 
foster the deve lopm en t o f  polic ies and m arke t p rac tices des igned  to p rom ote  ju s t  and equitab le  m arketp lace 
p rincip les and to encourage coopera tion  and coord ina tion  w ith  firm s facilita ting  transactions in  loans. S ince 1995, 
the L S T A  has deve loped  standard ized  practices, p rocedures, and docum enta tion  to enhance m arke t efficiency, 
transparency , and certainty.

2 "A gencies"  refers to the B o a rd  o f  G overnors o f  the F edera l R eserve System , the F edera l D eposit Insurance 
C orporation , the O ffice o f  the C om ptro ller  o f  the C urrency , the C om m od ity  F u tu res T rad ing  C om m ission , and  the 
Securities and E xchange C om m ission . L S T A  has subm itted  com m en t le tters rega rd ing  the "P roh ib itions and  
R estric tions on  P roprie tary  T rad ing  and C ertain  In terests in, and R ela tionsh ips W ith , H edge F unds and Private 
E qu ity  F unds"  to som e o r all o f  the A genc ies on  D ecem ber 24, 2013; D ecem ber 31, 2013; January  10, 2014; and 
S ep tem ber 31, 2017.
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"P ro p o sed  R ev isions to  P ro h ib itio n s and  R estric tio n s o n  P ro p rie ta ry  T rad in g  and  C erta in  
In terests  in , an d  R e la tio n sh ip s  w ith , H edge F u n d s and  P riva te  E q u ity  F u n d s"  ("P ro p o sa l" ) , 3 tha t 
w o u ld  fu rth er am en d  the so -ca lled  "V o lck e r R u le ,"  the  reg u la tio n s  im p lem en tin g  section  13 o f 
th e  B an k  H o ld in g  C o m p an y  A c t ("B H C  A c t" )  th a t w ere  f in a lized  in  D ecem b er 2013 ("2013 
F in a l R u le").

Background on Collateralized Loan Obligations

S y n d ica ted  lev erag ed  loans in  the  U .S . co m p rise  ap p ro x im ate ly  $1.1 trillio n  o f  financ ing  
to  "n o n -in v es tm en t g rad e"  A m erican  com pan ies  (w h ich  com prise  m o re  th a n  70 p e rcen t o f  U .S . 
com pan ies). A m o n g  the  co m p an ies  rece iv in g  th ese  loans are  ico n ic  co m p an ies  such as B u rg er 
K ing , U n ited  A irlines , A v is R en t a C ar and  E q u in o x  F itness  as w ell as o th e r m a jo r em p lo y ers  in  
in d u stria l an d  serv ice  sectors th ro u g h o u t the  econom y. T h ese  co m p an ies  u se  the  p ro ceed s o f 
synd ica ted  lev erag ed  lo an s to  ex p an d  operations, c rea te  jo b s , im p ro v e  th e ir goods and  serv ices, 
and  o therw ise  p ro p e l eco n o m ic  g row th . Im portan tly , issu ers  o f  co lla te ra lized  loan  ob liga tions 
("C L O s") are  th e  s ing le  la rg est source  o f  cap ita l fo r sy n d ica ted  lev erag ed  loans. F o r instance, 
acco rd ing  to  S & P  G lo b a l M ark e t In te lligence , cap ita l p ro v id ed  b y  C L O  issu ers  h as  ran g ed  fro m  
$50 b illio n  to  $125 b illio n  an n u a lly  and  h o ld  w ell o v er 50%  o f  all ou ts tan d in g  sy n d ica ted  loans. 
C learly , C L O s p lay  a v ita l ro le  in  cap ita liz in g  A m erican  businesses .

C L O s are c rea ted  b y  secu ritiz ing  poo ls  o f  synd ica ted  b an k  loans and  selling  no tes w ith  
vary ing  d eg rees  o f  c red it r isk  to  in v esto rs  w ith  a b ro ad  ran g e  o f  r isk  appetite s  and  in v estm en t 
ob jec tives -  inc lud ing  in v esto rs  w ho  w o u ld  n o t d irec tly  p u rch ase  b an k  lo an s o r len d  to 
co m p an ies  th a t ty p ica lly  rece iv e  them . B an k in g  en tities  o f  all sizes, w h ich  are  co v e red  b y  the 
V o lck er R u le , p ro v id e  a substan tia l p o rtio n  o f  the  cap ita l to  th is  sector, trad itio n a lly  b y  
p u rch as in g  and  h o ld in g  a la rg e  am o u n t o f  the  h ig h e s t ra ted  tran ch e  o f  a C L O 's  d eb t securities. 
Indeed , b an k in g  en tities  h av e  trad itio n a lly  v iew ed  the sen io r-m o st tran ch e  o f  a C L O 's  deb t 
secu rities , w h ich  is ty p ica lly  ra ted  " trip le  A ,"  as a p ru d en t investm en t. It is also  n o tew o rth y  tha t 
C L O s p erfo rm ed  w ell d u ring  the  fin an c ia l cris is  an d  h av e  co n tin u ed  to  p e rfo rm  w ell s ince . 4

3 "P ro p o sed  R ev isions to  P roh ib itions and  R estric tions o n  P ro p rie tary  T rad in g  and  C erta in  In teres ts  in, and 
R ela tionsh ips W ith , H edge F unds and P riva te  E q u ity  F u n d s ,"  83 F ed . Reg. 33432  (Ju ly  17, 2018); "E x ten sio n  o f  
C o m m en t P erio d  fo r P roposed  R ev isions to  P rohib itions and R estric tions on  P roprie tary  T rad ing  and  C ertain  
In terests in, and R ela tionsh ips W ith , H edge F unds and  P riva te  E q u ity  F u n d s ,"  83 F ed . Reg. 45 8 6 0  (Sept. 11, 2018).

4 See e.g ., "S& P: C L O s show  strong  h isto ric  p erfo rm an ce w ith  few  d efau lts ,"  L ev erag ed L o an .co m  (Jan. 31, 2014), 
a v a ila b le  a t w w w .lev erag ed lo an .co m /sp -rep o rt-c lo s-sh o w -stro n g -h isto ric-p erfo rm an ce-w ith -few -d efau lts. 
("L ook ing  a t the d efau lt sta tistics, o f  the o v er 6 ,100 ra tings issu ed  b y  S& P o n  o v er 1,100 U .S . C L O  transactions, 
on ly  25 tranches h av e  defau lted  and h ad  th e ir  ra ting  lo w ered  to  D  as a result. B ased  on  this, S & P  ca lcu la ted  a 
0 .41%  d efau lt rate , o r  ju s t  o v er four tranches for ev e ry  1,000 it has ra ted ."); see a lso  "T w en ty  Y ears  Strong: A  L ook  
B ack  at U .S. C L O  R atings P erfo rm ance from  1994 T hro u g h  2013 ,"  S tan d ard  &  P o o r 's , Jan u ary  31, 2014.
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LSTA's Response to Proposal's Questions

W e are v ery  g ra te fu l th a t the  A gencies  are m ean in g fu lly  reco n sid e rin g  som e aspects  o f  
the  2013  F in a l R ule , and  w e  w elco m e the  o p p o rtu n ity  to  co m m en t on the  P roposa l. In  particu la r, 
w e  fu lly  en d o rse  rev is io n  o f  th e  defin itions o f  " lo an  secu ritiza tio n "  and  "o w n ersh ip  in te rest"  in  a 
w ay  th a t does n o t u n n ecessa rily  h in d e r the  m ark e t fo r  C L O s and  o th er loan  secu ritiza tio n s so tha t 
th ese  m ark e ts  can  co n tin u e  to  p lay  th e  v ita l ro le  th a t they  h av e  h is to rica lly  p lay ed  p ro v id in g  
cap ita l fo r  A m erican  b u sin esses . S pecifically , w e req u est th a t the  A gencies:

(1) M o d ify  s e c t io n ___ .10(c)(8 ) o f  th e  2013 F in a l R u le 's  loan  secu ritiza tio n  ex clu sio n  so tha t
it c learly  and  e ffec tiv e ly  ex c lu d es trad itio n al C L O s fro m  the  d efin itio n  o f  the  te rm  
"co v ered  fu n d ,"  w h ile  re ta in in g  th e  u n ified  d efin itio n  o f  "co v e red  fund"; and

(2) M o d ify  s e c t io n __ .10(d)(6 ) o f  th e  2013 F in a l R u le 's  d e fin itio n  o f  th e  te rm  "ow nersh ip
in te res t"  to  p ro v id e  th a t th e  " rig h ts  o f  a c red ito r to  exerc ise  rem ed ies  u p o n  the  occu rrence  
o f  an  even t o f  defau lt o r  an  acce le ra tio n  ev en t"  in c lu d e  th e  rig h t to  p artic ip a te  in  the  
rem o v a l o f  an  in v estm en t m an ag er " fo r cau se ,"  o r  to  n o m in a te  o r v o te  o n  a rep lacem en t 
m an ag er u p o n  an in v estm en t m a n a g e r 's  re s ig n a tio n  o r rem oval.

W e  d escrib e  these  tw o  req u ests  below .

I. M odify section___ .10(c)(8) of the 2013 Final Rule's loan securitization exclusion so
that it clearly and effectively excludes traditional CLOs from the definition of the 
term "covered fund," while retaining the unified definition of "covered fund."

In  the P roposa l, the  A gencies  ask  w h e th e r th ey  sh o u ld  m o d ify  the  loan  secu ritiza tion  
ex c lu sio n  fro m  th e  "co v e red  fu nd" d efin itio n . 5 W e u rg e  the  A g en c ies  to  m o d ify  section

5 T h e  A gencies ask:

[Q uestion  177] T he 2013 final ru le 's  lo an  securitiza tion  ex c lu sio n  excludes an  issu in g  en tity  for asset- 
b ack ed  securities that, am ong  o ther th ings, has assets or ho ld ings con sis tin g  so le ly  o f  ce rta in  ty p es o f  
p erm issib le  assets en u m erated  in  the 2013 final ru le . T h ese  p erm issib le  assets g en era lly  are  loans, certa in  
serv ic ing  assets, and specia l un its  o f  ben e fic ia l in te rest and co lla tera l certifica tes. A re  th ere  particu la r 
issues w ith  co m ply ing  w ith  the term s o f  this ex c lusion  fo r veh icles tha t are  ho ld in g  loans?  A re  there  any 
m odifications the A gencies should  m ake and  i f  so, w hy and  w hat are th ey ?  H ow  w ould  such m odifications 
b e  consisten t w ith  the s ta tu tory  p ro v isio n s?  F o r exam ple, deb t securities g en era lly  are  no t p erm issib le  
assets fo r an  exc luded  loan  securitization . W h a t effec t does this lim ita tion  have  on  loan  securitization  
veh icles? S hould  the A gencies con sid er p erm ittin g  a  loan  securitiza tion  veh ic le  to  ho ld  5 percen t o r 10 
p ercen t o f  assets th a t are con sid ered  d eb t securities ra th e r th a n  " lo an s,"  as d efin ed  in  th e  2013 final ru le?  
A re  th ere  o th er ty p es o f  sim ilar assets th a t are n o t " lo an s,"  as defined  in  th e  2013 final ru le, b u t th a t have 
sim ila r f inanc ia l characteristics that an  exc luded  lo an  securitization  veh ic le  should  b e  p erm itted  to  ow n  as 5 
p ercen t o r 10 p e rcen t o f  the v e h ic le 's  assets . . .?  P roposa l at 187-8.

See a lso  Q uestions 180 and  176 ("A re th ere  any  concerns abou t ho w  th e  2013 final ru le 's  exc lusions from  the 
"co v ered  fund" defin itio n  for lo an  secu ritiz a tio n s ... w o rk  in  p rac tice?  I f  com m enters be liev e  the A gencies can  
m ake these  p ro v isions m ore effective, w hat m odifications should  the A gencies m ake and  w hy?"). P roposa l at 189- 
90. N o te  also th a t "co v ered  fund" is cu rren tly  defined , in ter alia, as " [a ]n  issuer th a t w o u ld  be  an  in v estm en t 
com pany, as d efin ed  in  th e  In v estm en t C o m p an y  A c t o f  1940, b u t for section  3 (c)(1) o r 3(c)(7) o f  th a t A ct."  
§ _ .1 0 (b ) ( l ) ( i ) .
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__.10(c)(8) to  a llow  ex c lu d ed  loan  secu ritiza tio n  v eh ic les  to  h o ld  up  to  10%  o f  th e ir h o ld in g s  in
n o n -lo an  assets  so th a t the  "co v e red  fu n d "  d e fin itio n  w o u ld  n o t in c lu d e  trad itio n a l C L O s w h ich  
w ere  in  ex isten ce  at the  en ac tm en t o f  the  V o lck er R u le  ("L eg acy  C L O s"). W ith  th a t change, 
th e re  w o u ld  b e  no n eed  fo r the A gencies  to  ch an g e  the  u n ified  d efin itio n  o f  "co v e red  fu n d ."  W e 
b e liev e  th a t th is  ap p roach  is: (1) co n sis ten t w ith  co n g ressio n a l in ten t as re fle c ted  in  the  V o lck er 
R u le 's  " ru le  o f  co n stru c tio n "  reg ard in g  loan  secu ritiza tions; and  (2) the  m o s t e ffic ien t and  least 
co stly  o f  the  availab le  a lternatives.

A. Modifying the loan securitization exclusion is consistent with congressional intent as 
reflected in the "rule o f  construction"

M o d ify in g  the  loan  secu ritiza tio n  ex c lu sio n  is co n sis ten t w ith  the  " ru le  o f  co n stru c tio n ."  
T h e  " ru le  o f  co n stru c tio n ,"  sec tio n  13(g)(2) o f  th e  B H C , sta tes th a t " [n ]o th in g  in  th is  sec tion  
shall b e  co n stru ed  to  lim it o r res tric t the  ab ility  o f  a b an k in g  en tity  o r n o n b an k  fin an c ia l co m p an y  
su p erv ised  b y  the  B o ard  to  se ll o r  secu ritize  loans in  a m an n er o th e rw ise  p e rm itted  b y  law ."  T h is 
p ro v is io n  w as m ean t to  ach ieve th e  la w m ak ers ' goal o f  p rese rv in g  the  loan  secu ritiza tion  
o pportun itie s  ava ilab le  to  A m erican  b u sin esses  at the  tim e o f  en ac tm en t. 6 H ow ever, in  the  2013 
F in a l R u le , the ca teg o ry  o f  ex c lu d ed  loan  secu ritiza tions in c lu d es on ly  th o se  secu ritiza tions 
co m p rised  so lely  o f  loans and  certa in  re la ted  serv ic ing  and  h ed g in g  in te res ts . 7 T h is  ca teg o ry  is 
so n arro w  as to  ex c lu d e  v irtua lly  all L eg acy  C L O s.

T h e  F in an c ia l S tab ility  O v ersig h t C o u n c il 's  ( " F S O C 's " )  s tudy  8 d iscusses  co n g ressio n a l 
in ten t o f  the  " ru le  o f  co n stru c tio n "  saying:

[T ]h is in v io lab le  ru le  o f  co n stru c tio n  ensu res  th a t the  eco n o m ica lly  e ssen tia l ac tiv ity  o f 
lo a n  c re a tio n  is n o t in frin g ed  u p o n  b y  the  V olcker Rule. T he crea tio n  and  secu ritiza tion  
o f  loans is a b a s ic  a n d  c r it ic a l m ech an ism  for c a p ita l fo rm atio n  a n d  d is tr ib u tio n  o f  r is k  in  
the  b ank ing  system. W h ile  these  activ ities  invo lve  the  assu m p tio n  o f  p rin c ip a l risk , the 
b ro a d e r  benefits  to  the  econom y re flec t the  in ten t o f  federa l b o rro w in g  subsid ies and

6 S ee e .g ., r e m a rk s  b y  S en . D o d d , " T h e  p u rp o se  o f  th e  V o lc k e r  ru le  is  to  e l im in a te  e x c e s s iv e  r is k - ta k in g  a c tiv i t ie s  b y  
b a n k s  an d  th e ir  a f f ilia te s  w h ile  a t th e  sa m e  t im e  p re se rv in g  sa fe , s o u n d  in v e s tm e n t a c tiv i t ie s  th a t se rv e  th e  p u b lic  
in te re s t ."  1 5 6  C o n g . R ec . S 5 9 0 4  (d a ily  ed . J u ly  15, 2 0 1 0 ).

7 U n d e r  th e  2 0 1 3  F in a l R u le , a s id e  f ro m  lo a n s , lo a n  s e c u r it iz a t io n s  a re  o n ly  a b le  to  h o ld :

R ig h ts  o r  o th e r  a s se ts  d e s ig n e d  to  a s su re  th e  s e rv ic in g  o r  t im e ly  d is tr ib u tio n  o f  p ro c e e d s  to  h o ld e rs  o f  su c h  
s e c u r itie s  an d  r ig h ts  o r  o th e r  a s se ts  th a t a re  re la te d  o r  in c id e n ta l to  p u rc h a s in g  o r  o th e rw ise  a c q u ir in g  an d  
h o ld in g  th e  l o a n s . . . ;  (C ) In te re s t  r a te  o r  fo re ig n  e x c h a n g e  d e r iv a tiv e s  th a t  [ 'd i r e c t ly  re la te  to  th e  lo a n s , th e
a s se t-b a c k e d  se c u r itie s , o r  th e  c o n tra c tu a l r ig h ts  o f  o th e r  a s s e ts ' §__ . 1 0 (c )(8 )( iv )] ; a n d  (D ) S p e c ia l u n its  o f
b e n e f ic ia l  in te re s t  a n d  c o l la te ra l  c e r tif ic a te s  . . . .  §__ . 1 0 (c )(8 )( i)(B ) .

8 P u rsu a n t to  12  U .S .C . 1 8 5 1 (b )(1 ), th e  F S O C  w as  d ire c te d  to  p u b lis h  a  s tu d y  a b o u t  th e  V o lc k e r  R u le ; th e  la w  sta te s , 
" N o t  la te r  th a n  6 m o n th s  a f te r  th e  d a te  o f  e n a c tm e n t o f  th is  se c tio n , th e  F in a n c ia l  S ta b il i ty  O v e r s ig h t  C o u n c il  sh a ll 
s tu d y  a n d  m a k e  re c o m m e n d a tio n s  o n  im p le m e n tin g  th e  p ro v is io n s ."  S ee  S tu d y  &  R e c o m m e n d a tio n s  o n  
P ro h ib i tio n s  o n  P ro p r ie ta ry  T ra d in g  &  C e r ta in  R e la tio n sh ip s  w ith  H e d g e  F u n d s  &  P r iv a te  E q u ity  F u n d s , a t 17 (Jan . 
18, 2 0 1 1 ) , a t 4 7 , a v a i la b le  a t:
h t tp : / /w w w .tre a su ry .g o v /in it ia tiv e s /D o c u m e n ts /V o lc k e r% 2 0 s e c % 2 0 % 2 0 6 1 9 % 2 0 s tu d y % 2 0 f in a l% 2 0 1 % 2 0 1 8 % 2 0 1 1
% 2 0 rg .p d f .
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p ro tec tions. A ccord ing ly , the  leg is la to rs  d e te rm in ed  th a t n one  o f  the  re s tric tio n s  o f  the 
V o lck e r R u le , n o r  the  — b ack sto p  restric tio n s  o n  p erm itted  activ ities , w ill ap p ly  to  the  
sale o r secu ritiza tio n  o f  lo an s. 9 (E m phasis  added .)

A s n o ted  above, the leg is la to rs  w an ted  to  p ro tec t loan  secu ritiza tio n  b ecau se  it is an 
"eco n o m ica lly  essen tia l ac tiv ity "  fo r th e  U .S . econom y. A nd , as d iscu ssed  above, C L O s are a 
v ita l p a r t o f  the  loan  secu ritiza tio n  m ark e t as issuers o f  C L O s have, fo r m an y  years, b een  the 
sing le la rg est source  o f  cap ita l th a t supports  synd ica ted  lev erag ed  loans.

Im portan tly , the  "ru le  o f  co n stru c tio n "  d id  n o t n a rro w  the  k in d s  o f  loan  secu ritiza tions 
n o r  d id  it  define , o r  in  any  w a y  c ircum scribe , th e  te rm s " lo an s ,"  "secu ritize ,"  o r  "secu ritiza tio n ."  
W h en  a te rm  is n o t de fin ed  in  a statu te , it m u st b e  in te rp re ted  co n sis ten tly  w ith  w h a t it m ean t at 
th e  tim e  o f  th e  s ta tu te 's  enac tm en t, i.e ., it  m u s t b e  g iven  its "o rd inary , con tem porary , co m m o n  
m e a n in g ."  10 T h e  o n ly  lim ita tio n  req u ired  b y  the  s ta tu te  is th a t the  secu ritiza tion  h ad  to  be 
"o th erw ise  p erm itted  b y  law ."  S ince, a t the  en ac tm en t o f  the  statu te, C L O s w ere  p a rt o f  the  class 
o f  secu ritiza tion  m eth o d s w h ich  w ere  "p e rm itted  b y  law ,"  th e y  sh o u ld  n o t b e  b a rred  fro m  the 
b en e fit o f  the  loan  secu ritiza tio n  ex c lu s io n . 11

A sid e  fro m  loans, L eg acy  C L O s held , am ong  o th e r in v estm en ts, sm all am oun ts  o f  
co rp o ra te  bonds, co n sis ten t w ith  lim its  in  th e ir g o vern ing  do cu m en ts , g iv ing  th e ir m anagers  
f lex ib ility  to  ad ju st to  m ark e t cond itions. T h ey  also  h e ld  sm all am oun ts o f  cash  and  sh o rt-te rm  
h ig h ly  liq u id  in v estm en ts  to  b e  ab le  to  in v est and  re in v est in  loans. T h e  2013 F in a l R u le 's  
req u irem en t th a t ex c lu d ed  lo an  secu ritiza tions m u s t b e  lim ited  so le ly  to  lo an s (and  o ther 
p erm issib le  assets) d rastica lly  ch an g ed  m ark e t p rac tice . T oday , C L O s th a t w an t b an k in g  en tities  
to  b e  ab le  to  in v est in  th e ir secu rities  are  no lo n g e r p e rm itted  to  h o ld  even  d e  m in im is  am oun ts o f  
co rp o ra te  debt; even  a sing le fix ed  in co m e security , such as a U .S . T reasu ry  b o n d  o r a U .S . 
g o v ern m en t sponso red  en terp rise  security , w o u ld  p rec lu d e  a secu ritiza tion  fro m  q u alify ing  fo r 
the  exclusion . T h is  ap p roach  fails  to  re fle c t in v esto r p re fe ren ces  fo r s truc tu ring  d eb t 
secu ritiza tions and  is u n n ecessa ry  fo r p u rp o ses  o f  avo id ing  ex cessiv e  risk -tak in g . T hus, in  
co n trav en tio n  o f  the  " ru le  o f  co n stru c tio n ,"  the  req u irem en ts  o f  the  2013 F in a l R u le  have, as the 
F S O C  study  w arn ed  against, " in frin g ed  u p o n "  b an k in g  en titie s ' u se  o f  securitiza tions. W e  do 
n o t b e liev e  th is  w as th e  A g en c ie s ' in ten t.

T here fo re , specifically  in  resp o n se  to  Q u estio n  177, w e urge the  A g en c ies  to  p e rm it 
C L O s and  o th e r loan  secu ritiza tio n s to  h o ld  up  to  10%  o f  th e ir h o ld in g s in  n o n -lo an  assets, 
inc lud ing : co rp o ra te  bonds, in terests  in  le tters  o f  cred it, cash  and  sh o rt-te rm  h ig h ly  liqu id

9 Id.

10 P e r r in  v. U n ite d  S ta te s , 4 4 4  U .S . 37 , 4 2  (1 9 7 9 )  ( " [U ]n le s s  o th e rw ise  d e f in e d , w o rd s  w ill  b e  in te rp re te d  as ta k in g  
th e ir  o rd in a ry , c o n te m p o ra ry , c o m m o n  m e a n in g "  a t  th e  t im e  th e  le g is la to rs  e n a c te d  th e  s ta tu te ) .  S ee  a ls o  F C C  v. 
A T& T, In c . 131 S .C t. 1177 , 1182  (2 0 1 1 )  ( " W h e n  a  s ta tu te  d o e s  n o t  d e f in e  a  te rm , w e  t y p i c a l l y  'g iv e  th e  p h ra se  its  
o rd in a ry  m e a n in g . '"  (q u o tin g  J o h n s o n  v. U n ite d  S ta te s , 5 5 9  U .S . - - - - , - - - - , 1 3 0  S .C t. 12 6 5 , 12 6 7 , 1 7 6  L .E d .2 d  1 
(2 0 1 0 )) .

11 F S O C  S tu d y  r e c o m m e n d e d  th a t  th e  A g e n c ie s  " c a re fu l ly  c o n s id e r  th e  sc o p e  o f  th is  e x c lu s io n  a n d  e n s u re  th a t  its  
im p le m e n ta t io n  d o e s  n o t  u n d e rm in e  th e  p ro h ib i t io n  o n  p ro p r ie ta ry  tr a d in g ."  H o w e v e r , th e  lo a n s -o n ly  l im ita tio n  
p la c e d  b y  th e  A g e n c ie s  in  r e g a rd  to  C L O s  is  n o t re le v a n t  to  p ro p r ie ta ry  trad in g .
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in v estm en ts  (cash  eq u iv a len ts), and  d e riv a tiv e s . 12 A s no ted , th ese  assets  w ere  fo u n d  in  L egacy  
C L O s, and  th is m o d est p e rcen tag e  w o u ld  a llow  C L O s to  in c rease  d iv e rs ifica tio n  to  re sp o n d  to 
ch ang ing  m ark e t cond itions. M o reover, a llow ing  th is  10%  "b u ck e t"  w o u ld  p ro v id e  b an k in g  
en tities  w ith  the f lex ib ility  to  p ro v id e  in v esto rs  an d  m arke ts  w ith  the  types o f  loan  secu ritiza tions 
th a t they  p refer. In  sum , p erm ittin g  th ese  secu ritiza tio n s to  h av e  up  to  10%  o f  th e ir h o ld in g s in  
n o n -lo an  assets  w o u ld  red u ce  the  co m p lian ce  b u rd en  asso cia ted  w ith  the  2013 F in a l R u le 's  
ex c lu sio n  and  a lign  the  ru le  w ith  the  in ten t o f  the  statu te  to  p ro tec t eco n o m ica lly  b en efic ia l loan  
secu ritiza tion  ac tiv ity . 13

B. Modifying the loan securitization exclusion  is less costly than changing the "covered 
fund"  definition

T he A gencies  also  ask  ab o u t the  co st-b en e fit e ffec t o f  ch an g in g  th e  "co v e red  fund" 
d e fin itio n . 14 In resp o n se , w e n o te  th a t w h ile  separate  d e fin itio n s fo r "h ed g e  fu n d "  and  "p riv a te

12 A s n o te d  a b o v e , u n d e r  th e  2 0 1 3  F in a l R u le , lo a n  se c u r it iz a t io n s  a re  a b le  to  h o ld  c a sh  e q u iv a le n ts  a n d  d e r iv a tiv e s , 
b u t  o n ly  v e ry  l im ite d  am o u n ts , n a m e ly : (1 ) c a sh  e q u iv a le n ts  th a t  a re  " [ r ] ig h ts  o r  o th e r  a s s e ts  d e s ig n e d  to  a s su re  th e  
se rv ic in g  o r  t im e ly  d is tr ib u t io n  o f  p ro c e e d s  to  h o ld e rs  o f  su c h  s e c u r itie s  a n d  r ig h ts  o r  o th e r  a sse ts  th a t a re  r e la te d  o r
in c id e n ta l  to  p u rc h a s in g  o r  o th e rw ise  a c q u ir in g  a n d  h o ld in g  th e  lo a n s "  §__ .1 0 (c )(8 )( ii i ) (A ); a n d  (2 ) in te re s t  r a te  an d
fo re ig n  e x c h a n g e  d e r iv a tiv e s  th a t  " d ire c t ly  re la te  to  th e  lo a n s , th e  a s s e t-b a c k e d  se c u r itie s , o r  th e  c o n tra c tu a l r ig h ts ."
§__ .1 0 (c )(8 )( iv ) . W e  re q u e s t  in s te a d  th a t th e  A g e n c ie s  a l lo w  e x c lu d e d  lo a n  se c u r it iz a t io n s  to  h o ld  c a sh , c a sh
e q u iv a le n ts  a n d  d e r iv a tiv e s  w ith o u t th e se  l im ita tio n s  as lo n g  as th e  to ta l  p e rc e n ta g e  o f  n o n - lo a n  a s se ts  is  b e lo w  th e  
d e s ig n a te d  th re sh o ld  (1 0 % ).

13 T h e  A g e n c ie s  a lso  ask , in te r  a lia :

[Q u e s tio n  180] T h e  A g e n c ie s  u n d e rs ta n d  th a t in  m a n y  s e c u r it iz a t io n  tra n sa c t io n s , th e re  a re  m u lt ip le  
tra n c h e s  o f  in te re s ts  th a t a re  so ld . T h e  A g e n c ie s  a lso  u n d e rs ta n d  th a t so m e  o f  th e se  in te re s ts  m a y  h a v e  
c h a ra c te r is tic s  th a t a re  th e  sa m e  as d e b t s e c u r itie s  w ith  f ix e d  m a tu r it ie s  a n d  f ix e d  ra te s  o f  in te re s t ,  an d  w ith  
n o  o th e r  re s id u a l  in te re s t  o r  p a y m e n t  . . . .  P le a s e  e x p la in  w h y  s e c u r it iz a t io n  v e h ic le s  sh o u ld  b e  tre a te d  
d if fe re n tly  th a n  o th e r  c o v e re d  fu n d s , so m e  o f  w h ic h  a lso  c o u ld  h a v e  tra n c h e d  in v e s tm e n t in te re s ts .

P ro p o sa l a t 1 8 9 -9 0 . In  re sp o n se ,  w e  b e l ie v e ,  as n o te d  ab o v e , th e  s ta tu te  c le a r ly  s ta te s  th e  le g is la to r s ' in te n t  n o t  to  
l im it th e  s e c u r it iz a t io n  m e th o d s  th a t w e re  le g a lly  a v a ila b le  a t th e  t im e  o f  th e  ru le m a k in g . C L O s , in c lu d in g  th e ir  
tr a n c h e  s tru c tu re , w e re  a v a ila b le  a t th a t t im e  a n d  sh o u ld  a c c o rd in g ly  b e n e f i t  f ro m  th e  e x c lu s io n  p ro v id e d  fo r  lo a n  
se c u r it iz a t io n s  in  th e  s ta tu te .

14 T h e  A g e n c ie s  ask :

[Q u e s tio n  138] T h e  A g e n c ie s  u n d e rs ta n d  th a t b a n k in g  en tit ie s  h a v e  a lre a d y  e x p e n d e d  re so u rc e s  in  
r e v ie w in g  a  w id e  r a n g e  o f  is su e rs  to  d e te rm in e  i f  th e y  a re  c o v e re d  fu n d s , as d e f in e d  in  th e  2 0 1 3  f in a l ru le . 
W h a t k in d s  o f  c o s ts  a n d  b u rd e n s  w o u ld  b a n k in g  e n titie s  a n d  o th e rs  e x p e c t to  in c u r  i f  th e  A g e n c ie s  w e re  to  
m o d ify  th e  c o v e re d  fu n d  b a s e  d e f in i t io n  to  th e  e x te n t  a n y  m o d if ic a tio n s  w e re  to  re q u ire  b a n k in g  e n titie s  to  
re e v a lu a te  is su e rs  to  d e te rm in e  i f  th e y  m e e t a n y  r e v is e d  c o v e re d  fu n d  d e f in i t io n ?  T o  w h a t e x te n t w o u ld  
m o d ify in g  th e  c o v e re d  fu n d  b a s e  d e f in i t io n  re q u ire  b a n k in g  en tit ie s  to  re e v a lu a te  is su e rs  th a t  a  b a n k in g  
e n tity  p re v io u s ly  h a d  d e te rm in e d  a re  n o t c o v e re d  fu n d s?  W o u ld  a n y  c o s ts  a n d  b u rd e n s  b e  ju s t i f ie d  to  th e  
e x te n t th e  A g e n c ie s  m o re  e f fe c tiv e ly  ta i lo r  th e  c o v e re d  fu n d  d e f in i t io n  to  fo c u s  o n  th e  c o n c e rn s  u n d e r ly in g  
se c tio n  13? C o u ld  an y  co s ts  a n d  b u rd e n s  b e  m it ig a te d  i f  th e  A g e n c ie s  fu r th e r  ta ilo re d  o r  a d d e d  ex c lu s io n s  
f ro m  th e  c o v e re d  fu n d  d e f in i t io n  o r  d e v e lo p e d  n e w  e x c lu s io n s , as o p p o se d  to  c h a n g in g  th e  c o v e re d  fu n d  
b a s e  d e f in i t io n ?

P ro p o sa l a t 156.
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eq u ity  fu n d "  m ay  h av e  b een  b en efic ia l w hen  the V o lck er R u le  reg u la tio n s w ere  firs t adopted , 
g iv en  the  changes th a t b an k in g  en tities  h av e  m ade to  th e ir system s to  co m p ly  w ith  the  2013  F inal 
R u le , such a ch an g e  in  th e  co v ered  fu n d  d efin itio n  at th is  p o in t in  tim e w o u ld  b e  bu rdensom e. 
F o r in stance , the S ecu rities  In d u stry  and  F inanc ia l M ark ets  A sso c ia tio n  ("S IF M A ") h as  no ted  
th a t m em b ers  h av e  an a ly zed  m o re  than  h a lf  a m illio n  C U S IP s o f  securities  issu ed  b y  co m m o n  
types o f  securitiza tions. T hereby , if  th e re  w ere  a m o d ifica tio n  to  the  defin ition , the  bank ing  
en tities  w o u ld  h av e  to  rean a ly ze  each  v eh ic le  to  d e te rm in e  i f  it fa lls  w ith in  the  scope o f  the 
m o d ified  defin ition . F u rth erm o re , the  b an k in g  en titie s  w o u ld  in cu r even  g rea ter costs  to  m o d ify  
com pliance , r isk  m an ag em en t and  o th er system s accord ing ly .

II. M odify section__.10(d)(6) of the 2013 Final Rule's definition of the term
"ownership interest" to provide that the "rights of a creditor to exercise remedies 
upon the occurrence of an event of default or an acceleration event" include the 
right to participate in the removal of an investment manager "for cause," or to 
nominate or vote on a nominated replacement manager upon an investment 
manager's resignation or removal.

In  the p ro p o sa l, the  A g en c ies  ask  w h e th e r the  A g en c ies  shou ld  m ak e m o d ifica tio n s to  the 
2013 final ru le 's  d efin itio n  o f  th e  te rm  "o w n ersh ip  in te res t"  in  th e  co n tex t o f  secu ritiza tio n s . 15 In 
resp o n se , w e u rg e  the  A g en c ies  to  m o d ify  th e  "o w n ersh ip  in te res t"  d e fin itio n  to  p ro v id e  th a t the 
" righ ts  o f  a c red ito r to  exerc ise  rem ed ies  u p o n  th e  occu rren ce  o f  an  ev en t o f  defau lt o r  an 
acce le ra tio n  ev en t"  in c lu d e  th e  rig h t to  p a rtic ip a te  in  th e  rem o v a l o f  an  in v estm en t m an ag er " fo r

15 T h e  A g e n c ie s  ask :

[Q u e s tio n  179] A re  th e re  m o d if ic a tio n s  th e  A g e n c ie s  sh o u ld  m a k e  to  th e  2 0 1 3  f in a l r u le 's  d e f in i t io n  o f  th e  
te rm  " o w n e rs h ip  in te re s t"  in  th e  c o n te x t o f  s e c u r it iz a t io n s?  I f  so , w h a t m o d if ic a tio n s  sh o u ld  th e  A g e n c ie s  
m a k e  a n d  h o w  w o u ld  th e y  b e  c o n s is te n t w ith  th e  o w n e rsh ip  in te re s t  r e s tr ic t io n s ?  B a n k in g  e n titie s  h a v e  
ra is e d  q u e s tio n s  r e g a rd in g  th e  s c o p e  o f  th e  p ro v is io n  o f  th e  2 0 1 3  f in a l ru le  th a t p ro v id e s  th a t an  o w n e rsh ip  
in te re s t  in c lu d e s  a n  in te re s t  th a t  h a s , a m o n g  o th e r  c h a ra c te r is tic s , " th e  r ig h t  to  p a r tic ip a te  in  th e  s e le c tio n  o r  
re m o v a l  o f  a  g e n e ra l p a r tn e r , m a n a g in g  m e m b e r , m e m b e r  o f  th e  b o a rd  o f  d ire c to rs  o r  tru s te e s , in v e s tm e n t 
m a n a g e r ,  in v e s tm e n t ad v ise r , o r  c o m m o d ity  tra d in g  a d v iso r  o f  th e  " c o v e re d  fu n d "  (e x c lu d in g  th e  r ig h ts  o f  a  
c re d ito r  to  e x e rc is e  re m e d ie s  u p o n  th e  o c c u r re n c e  o f  a n  e v e n t  o f  d e fa u lt  o r  an  a c c e le ra tio n  e v e n t)"  in  th e  
c o n te x t o f  c re d ito r  r ig h ts . S h o u ld  th e  A g e n c ie s  m o d ify  th is  p a re n th e tic a l to  p ro v id e  g re a te r  c la r ity  to  
b a n k in g  e n titie s  r e g a rd in g  th is  p a re n th e t ic a l?  F o r  e x a m p le , sh o u ld  th e  A g e n c ie s  m o d ify  th e  p a re n th e t ic a l  to  
p ro v id e  th a t  th e  " r ig h ts  o f  a  c re d ito r  to  e x e rc is e  re m e d ie s  u p o n  th e  o c c u r re n c e  o f  an  e v e n t  o f  d e fa u lt  o r  an  
a c c e le ra tio n  e v e n t"  in c lu d e  th e  r ig h t  to  p a r t ic ip a te  in  th e  r e m o v a l o f  a n  in v e s tm e n t m a n a g e r  " fo r  c a u se ,"  o r  
to  n o m in a te  o r  v o te  o n  a  n o m in a te d  re p la c e m e n t m a n a g e r  u p o n  a n  in v e s tm e n t m a n a g e r 's  r e s ig n a tio n  o r  
re m o v a l?  W o u ld  th e  a b ili ty  to  p a r t ic ip a te  in  th e  r e m o v a l  o r  r e p la c e m e n t o f  a n  in v e s tm e n t m a n a g e r  u n d e r  
th e se  l im ite d  c irc u m s ta n c e s  m o re  c lo se ly  re s e m b le  a  c r e d i to r 's  r ig h ts  u p o n  d e fa u lt  to  p ro te c t  its  in te re s t ,  as 
o p p o se d  to  th e  r ig h t  to  v o te  o n  m a tte rs  a f fe c tin g  th e  m a n a g e m e n t o f  an  is s u e r  th a t m a y  b e  m o re  ty p ic a l ly  
a s so c ia te d  w ith  e q u i ty  o r  p a r tn e rs h ip  in te re s ts ?  W h y  o r  w h y  n o t?  W h a t a c tio n s  d o  h o ld e rs  o f  in te re s ts  in  
lo a n  se c u r it iz a t io n s  to d a y  ta k e  w ith  r e s p e c t  to  in v e s tm e n t m a n a g e rs  a n d  u n d e r  w h a t c i rc u m s ta n c e s?  A re  
su c h  r ig h ts  l im ite d  to  c e r ta in  c la s se s  o f  h o ld e rs ?

P ro p o sa l a t 188 -9 .
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cau se ,"  o r  to  n o m in a te  o r v o te  o n  a n o m in a ted  rep lacem en t m an ag er u p o n  an  in v estm en t 
m a n a g e r 's  res ig n a tio n  o r re m o v a l. 16

T h is  ch an g e  is n ecessa ry  becau se  C L O s p ro v id e  certa in  h o ld e rs  o f  th e ir d eb t securities 
w ith  a n u m b er o f  c red ito r rig h ts  d es ig n ed  to  p ro tec t th e ir d eb t in terests  in  the  ev en t o f  a rem o v a l 
o f  th e  m an ag er " fo r c a u se ."  17 E v en ts  con stitu tin g  " fo r cau se"  rem o v a l inc lude: (1) a w illfu l 
b reach  b y  the  m an ag er o f  its  o b liga tions u n d e r the  C L O  tran sac tio n  d o cu m en ts , (2) the 
d isso lu tio n  o r in so lv en cy  o f  the  m anager, (3) frau d  o r c rim in a l ac tiv ity  b y  th e  m an ag er in  
co n n ec tio n  w ith  its  in v estm en t m an ag em en t b u sin ess , as w ell as (4) de te rio ra tio n  in  the 
p erfo rm an ce  o f  a C L O  m easu red  b y  an o b jec tive  standard . A s is ev iden t, th ese  even ts  p o se  a 
c lear and  d irec t th rea t to  th e  in terests  o f  ho lders o f  th e  C L O 's  d eb t secu rities  as c red ito rs  o f  th e  
C L O .

A lso , in  th e  even t o f  a rem o v a l o f  th e  m an ag er " fo r cau se"  b y  the  d eb t secu rity  o r equ ity  
h o lders , o r  th e  m a n a g e r 's  res ig n atio n , ty p ica lly  th e  eq u ity  h o ld ers  an d /o r th e  con tro lling  class o f  
d eb t secu rity  h o ld e rs  each  h av e  the  rig h t to  p ro p o se  a successo r m anager. I f  the  p arties  are 
u n ab le  to  ag ree  on  a rep lacem en t, they , o r  even  th e  C L O  issu e r o r the  res ig n in g  m anager, m ay  
ask  a co u rt to  ap p o in t a successor. T h ese  p ro v is io n s  are  n ecessa ry  b ecau se  th e  res ig n a tio n  o f  the 
m an ag er h as  a c lea r and  d irec t im p ac t on  the  in terests  o f  no te  h o ld e rs  b ecau se  it is tan tam o u n t to  
a ch an g e  o f  co n tro l o f  the  issu e r —  a c ircu m stan ce  u n d er w h ich  trad itio n al b an k  lenders o ften  
rece iv e  co n sen t rig h ts  o r the  rig h t to  b e  repaid . Investo rs  thus u n d ers tan d ab ly  v iew  the  ab ility  to 
v o te  o n  a rep lacem en t m an ag er as an  im p o rtan t c red ito rs ' righ t.

T h a t C L O  d eb t ho ld e rs  are  cred ito rs  and  do n o t have  an  "o w n ersh ip  in te re s t"  is c learly  
ev id en ced  b y  the  fac t th a t w h ile  they  h av e  the r ig h t to  spec ified  p rin c ip a l an d  in terest, th ey  do 
n o t h av e  any  o f  the  rig h ts  ty p ica lly  asso cia ted  w ith  ow nersh ip . F o r in stance , C L O  d eb t h o ld e rs  
do not:

(1) h ave  the  r ig h t o r  ab ility , d irec tly  o r ind irec tly , to  share  in  th e  C L O 's  p ro fits  o r 
losses o r to  earn  a re tu rn  b ased  o n  th e  C L O 's  p e rfo rm a n ce ; 18

(2) h ave  res id u a l c la im  to  th e  is su e r 's  assets;

16 W e  b e l ie v e  th a t a s id e  f ro m  th e  re q u e s te d  ru le  m o d if ic a tio n , th e  A g e n c ie s  c a n  a l te rn a t iv e ly  c o n f irm  th ro u g h  
in te rp re tiv e  g u id a n c e  th a t u n d e r  th e  2 0 1 3  F in a l  R u le , th e  " r ig h ts  o f  a  c re d ito r  to  e x e rc ise  re m e d ie s  u p o n  th e  
o c c u r re n c e  o f  an  e v e n t  o f  d e fa u lt  o r  a n  a c c e le ra tio n  e v e n t"  in  s e c tio n  1 0 (d )(6 )( i) (A )  o f  th e  2 0 1 3  F in a l R u le  in c lu d e s  
th e  r ig h t  to  p a r tic ip a te  in  th e  re m o v a l  o f  an  in v e s tm e n t m a n a g e r  " fo r  c a u s e ,"  o r  to  n o m in a te  o r  v o te  o n  a  n o m in a te d  
r e p la c e m e n t m a n a g e r  u p o n  a n  in v e s tm e n t m a n a g e r 's  r e s ig n a tio n  o r  re m o v a l.

17 M o s t  o f  th e se  r ig h ts  a re  v e s te d  in  th e  " c o n tro l l in g  c la s s "  d e s ig n a te d  b y  th e  C L O 's  g o v e rn in g  in d e n tu re . T h e  
c o n tro l lin g  c la s s  is  ty p ic a l ly  th e  h o ld e rs  o f  th e  m o s t se n io r  o u ts ta n d in g  c la s s  o f  d e b t  s e c u r itie s  is s u e d  b y  th e  C L O . 
H o w e v e r , s in c e  C L O  d e b t s e c u r itie s  a re  p a id  s e r ia lly  in  d e s c e n d in g  o rd e r  o f  th e ir  re s p e c tiv e  c la s s  se n io rity , a n y  c la ss  
o f  th e se  d e b t s e c u r itie s  c a n  b e c o m e  th e  c o n tro l l in g  c la s s  a f te r  th e ir  m o re  s e n io r  c la s se s  h a v e  b e e n  p a id  in  fu ll.

18 T h e y  h a v e  a  c la im  o n ly  fo r  th e  r e p a y m e n t o f  p r in c ip a l  a n d  th e  p a y m e n t o f  in te re s t  o n  th e ir  n o tes .
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(3) rece iv e  any  o f  th e  "ex cess  sp read "  b e tw een  in te res t earn ed  b y  th e  u n d erly in g  
assets  and  in terest p a id  to  the  ho ld e rs  o f  o th e r ou ts tan d in g  in terests;

(4) rece iv e  in co m e on a p ass-th ro u g h  b as is  o r b y  refe ren ce  to  u n d erly in g  
p e rfo rm a n ce ; 19

(5) h ave  "sy n th e tic  r ig h ts"  to  any  o f  th e se  o w n ersh ip  charac teris tics ; or

(6) h ave  the  r ig h t to  v o te  o n  estab lish in g  th e  is s u e r 's  o b jec tiv es  and  p o lic ies , e lecting  
its  b o a rd  o f  d irec to rs , o r  co n tro llin g  the  d ec isio n s o f  the  m anager.

In  fact, C L O  d eb t h o ld e rs  ty p ica lly  do  n o t h av e  any  o f  the  o th er in d ic ia  o f  ow n ersh ip  in terest
d esc rib ed  in  subsec tions (6)(i)(B ) th ro u g h  (G) o f  s e c t io n __ .10(d) o f  the 2013 F in a l R ule . It is
c lear, the re fo re , th a t the  lim ited  c red ito r-p ro tec tiv e  righ ts  th a t C L O  d eb t secu rity  h o ld e rs  have, 
w o u ld  not, in  iso la tion , co n stitu te  an ow n ersh ip  in terest.

H ow ever, th o u g h  th e  2013 F in a l R u le  con ta ins a n a rro w  ex c lu sio n  from  th e  " fo r cau se"  
v o tin g  righ ts  o w nersh ip  in te res t fo r " th e  rig h ts  o f  a c red ito r to  exerc ise  rem ed ies  u p o n  the 
o ccu rren ce  o f  an ev en t o f  d e fau lt o r an acce le ra tio n  ev en t,"  it is u n c lea r w h e th er C L O  d eb t no te  
ho ld e rs  can  re ly  o n  th is  c lause  b ecau se  " fo r cau se"  rem o v a l and  rep lacem en t u p o n  re s ig n a tio n  o r 
rem o v a l righ ts  are  n o t ty p ica lly  s truc tu red  to  o ccu r so le ly  in  the  co n tex t o f  an ev en t o f  d e fau lt or 
an acce lera tio n  ev en t u n d e r  th e  C L O 's  g o v ern in g  inden tu re . In  fact, th ey  m ay  arise 
in d ep en d en tly  o f  an ev en t o f  d e fau lt and, in  p rac tice , th e y  are  u su a lly  tr ig g e red  u p o n  a m a n a g e r 's  
d efau lt u n d e r the  C L O  m an ag em en t ag reem en t o r its re s ig n a tio n . 20

W e  th e re fo re  u rg e  th e  A gencies  to  m o d ify  th e  "o w n ersh ip  in te res t"  defin ition :

to  p ro v id e  th a t th e  'r ig h ts  o f  a c red ito r to  exerc ise  rem ed ies  u p o n  th e  occu rren ce  o f  an 
even t o f  defau lt o r  an  acce le ra tio n  e v e n t ' in c lu d e  th e  rig h t to  p artic ip a te  in  th e  rem o v a l o f  
an in v estm en t m an ag er " fo r cau se ,"  o r  to  n o m in a te  o r v o te  o n  a n o m in a ted  rep lacem en t 
m an ag er u p o n  an  in v estm en t m a n a g e r 's  re s ig n a tio n  o r rem o v a l. 21

W e  req u est th is  ch an g e  b ecau se  as n o ted  in  q u es tio n  179:

the  ab ility  to  p a rtic ip a te  in  the  rem o v a l o r rep lacem en t o f  an in v estm en t m an ag er u n d er 
th e se  lim ited  c ircum stances  m o re  c lo se ly  resem b le  a c re d ito r 's  righ ts  u p o n  d efau lt to

19 Id.

20 W e  b e lie v e  i t  is  r e a so n a b le  to  in te rp re t  th e  " fo r  c a u se "  tr ig g e r  r e la tin g  to  th e  r ig h t  o f  C L O  d e b t h o ld e rs  to  re m o v e  
a  m a n a g e r  o r  n o m in a te  o r  v o te  o n  a  n o m in a te d  re p la c e m e n t u p o n  a  m a n a g e r 's  r e m o v a l " f o r  c a u se "  o r  r e s ig n a tio n  to  
co n s titu te  a  " r ig h t[  ] o f  a  c re d ito r  to  e x e rc ise  re m e d ie s  u p o n  th e  o c c u r re n c e  o f  a  d e fa u lt"  s in c e  a  " f o r  c a u se "  r e m o v a l 
u n d e r  th e  m a n a g e m e n t a g re e m e n t is  ty p ic a l ly  l in k e d  to  a  s ig n if ic a n t b re a c h  o f  th e  m a n a g e r 's  o b lig a tio n s  u n d e r  th e  
C L O  tra n sa c t io n  d o c u m e n ts .

21 P ro p o sa l a t 188.
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p ro tec t its in terest, as o p p o sed  to  the  r ig h t to  v o te  on m atters  affec ting  the  m an ag em en t o f 
an issu er tha t m ay  b e  m o re  ty p ica lly  asso cia ted  w ith  eq u ity  o r p a rtn e rsh ip  in te rests . 22

C onclusion

In  conclusion , w e  app laud  th e  A g en c ie s ' P ro p o sa l w h ich  m ean in g fu lly  reco n sid ers  
aspects o f  the  2013 F in a l R u le , and  w e  fu lly  endorse  th e  A g en c ie s ' rev is io n  o f  th e  defin itions o f  
" lo an  secu ritiza tio n "  and  "o w n ersh ip  in te rest,"  in  a w a y  th a t w o u ld  no t u n n ecessa rily  h in d e r the 
m ark e t fo r  loan  secu ritiza tions, p a rticu la rly  C L O s, so tha t th ese  v eh ic les  can  co n tin u e  to  p lay  
th e ir v ita l ro le  in  d eb t financing . T here fo re , specifically , w e req u est tha t th e  A gencies: (1) 
m o d ify  the  loan  secu ritiza tion  ex c lu sio n  to  ex c lu d e  loan  secu ritiza tio n  veh ic les fo r w h ich  10% o f 
th e ir h o ld in g s  are  n o n -lo an  assets  fro m  th e  d efin itio n  o f  th e  te rm  "co v ered  fu n d ,"  w h ile  re ta in ing  
the  u n ified  d efin itio n  o f  "co v ered  fund"; and  (2) m o d ify  th e  d efin itio n  o f  th e  te rm  "o w n ersh ip  
in te rest"  to  p ro v id e  th a t th e  " rig h ts  o f  a c red ito r to  exerc ise  rem ed ies  u p o n  th e  occu rren ce  o f  an 
even t o f  defau lt o r  an  acce le ra tio n  ev en t"  inc lude  th e  righ t to  p a rtic ip a te  in  th e  rem o v a l o f  an 
in v estm en t m an ag er " fo r cau se ,"  o r  to  n o m in a te  o r v o te  o n  a n o m in a ted  rep lacem en t m an ag er 
u p o n  an  in v estm en t m a n a g e r 's  res ig n a tio n  o r rem oval.

T h an k  you  fo r y o u r a tten tio n  and  p lease  feel free  to  con tac t E llio t G anz, L S T A 's  G eneral 
C ounse l, at (212) 880-3003  if  the A gencies  h av e  any  questio n s reg ard in g  th is  le tter.

S incere ly ,

E llio t G anz 
G en era l C ou n se l

22 Id.
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